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applicants, notwithstanding the FCC's good faith in trying to

disregard the potential economic loss if the temporary operator was

ultimately denied the final grant.

This investment in the Biltmore Forest FM station and

resulting "awkward" situation are apparently the "equities that

already exist in Orion's application" which Commissioner Ness does

not want to ignore. ~,p. 23, supra.

However, Orion's "awkward" situation is of its own making. It

chose to construct and to operate, and to borrow substantial sums

of money that were collateralized by the Biltmore Forest FM

station, based upon at best a conditional grant from the FCC.

Accordingly, the FCC is legally foreclosed from "bailing out"

Orion, because of its previous and substantial investment in the

Biltmore Forest FM station, through implementation of a "new"

comparative criteria that would merely reaffirm the previous

selection of Orion, but under a revised and post hoc rationale.

~, Consolidated Nine. Inc. v. FCC, 403 F.2d at 589. Orion's

attempt to use its previous investment in the station as an

"equitable" consideration to now "bootstrap" itself into a

permanent FCC license is contrary to law and is inherently unfair

and prejudicial to the competing applicants.

(4) A New Comparative criteria Could Not Be Implemented in a Fair
and Eguitable Manner or Consistent with Law

In the notice of proposed rulemaking, at para. 19, the FCC

sought comment on three factors to use in a comparative hearing.

These factors are (a) past broadcast experience; (b) past broadcast
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record; and (c) daytimer preference. However, even if Senator

Helms had not irreparably tainted this rUlemaking by demanding that

these broadcast-related factors be used in order to favor Orion in

selecting a permanent licensee in the Biltmore Forest FM

proceeding,3/ such "new" comparative hearing criteria could not be

implemented in a fair and equitable manner, or consistent with law.

The use of any criteria based upon the past broadcast

affiliations of an applicant would invidiously discriminate against

minority and female applicants, who presumably have been limited in

or denied the opportunity to be employed by or own broadcast

stations. Such a criteria would also discriminate against younger

applicants, who simply because of their age have not had the

opportunity to own or work in broadcast stations.

If past broadcast affiliations are to be used as a comparative

criteria, any deficiencies or poor performance of the applicant's

principals would be relevant and a matter to be thoroughly examined

at hearing. Such examination should include the failure of a

principal who was a broadcast station owner to pay taxes resulting

from the broadcast operations and any tax liens imposed on the

station.

If past broadcast affiliations are to be used as a comparative

criteria, a problem arises as to how to quantify those factors.

What would count more, work experience or ownership? How would

3/ ~, congressional Record, October 27, 1997, p. 511308.
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non-managerial experience be compared with managerial experience?

Do minute or trivial distinctions violate the letter and spirit of

Bechtel?

What weight should be given to the number of years of

experience? Should 40 years of broadcast experience be more

decisionally significant than 35 years experience? Should no

weight or credit be given for experience over a certain period,

such as 7 years? Under the FCC's former comparative policy, no

credit was given for broadcast experience over 7 years in order to

give younger applicants a fair chance to compete for the new

broadcast license.

Another problem arises in an applicant with several principals

where only some of the principals have past broadcast experience,

or the principals have differing amounts. If, for example, one

principal with 40% ownership has substantial and exemplary past

broadcast experience, but the other 60% of the ownership has little

or no past broadcast experience, how much credit does the applicant

receive, 40% or 100%? Should the principal with past broadcast

experience be required to have at least 51% of the ownership or

control of the applicant in order to receive comparative credit?

Whatever credit is given for past broadcast affiliations would

have no rational connection to the predicted future performance of

an applicant, unless the principal of that applicant with the past

affiliation proposes to have a key management role at the new

station. However, this would amount to resurrection of the
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discredited "integration" policy and would violate Bechtel.

Use of an "AM daytimer" preference would also present problems

of invidious discrimination against minority and female applicants.

Most AM daytime broadcast stations are owned and have been owned by

white males. The FCC recognized this problem when it first adopted

the "AM daytimer" preference by giving it co-equal weight with a

"minority" preference. However, the "minority" preference is no

longer used by the FCC in broadcast proceedings.

Under the "AM daytimer" preference as originally adopted by

the FCC, it was limited to an applicant who owned and operated an

AM daytime station and who was applying for an FM license in the

~ community of license as the AM daytime station. If an "AM

daytimer" preference is used, this aspect of the policy should be

strictly maintained.

In the Biltmore Forest proceeding, willsyr and other

applicants applied based on the fact that no AM daytime station was

licensed to Biltmore Forest and thus in "reasonable reliance" that

an "AM daytimer" preference would not be applicable. Moreover, any

applicant claiming an "AM daytimer" preference must be the ~

corporate entity, or the~ principals (with the same ownership

percentages), which owned the AM daytime station. otherwise, use

of this preference would be sUbject to gamesmanship and abuse.

Use of a local residence criteria would discriminate against

applicants who had no opportunity to live in the community of

license. In the case of Biltmore Forest, it is actually an
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incorporated "country club" which is open to only very wealthy

persons. In any event, use of a local residence criteria is a

denial of equal protection of the law because it arbitrarily limits

the award'of a valuable pUblic resource owned by all u.s. citizens

to just a handful who happen to live in the community of license.

If the FCC adopts a "new" comparative criteria, the question

arises as to whether the applicants should be permitted to amend

their applications in order to conform as much as possible to the

new criteria? If not allowed to do so, a "due process" problem

arises for the FCC.

The applicants are prejudiced because new criteria is imposed

in which they had no reasonable notice and which they had no

opportunity to attempt to conform. The applicants are especially

prejudiced if the "new" criteria is adopted because of the demand

of a u.s. Senator who wants to benefit a particular applicant.

If the applicants are allowed to amend, should major

amendments be allowed in order to bring in new controlling

principals, or to eliminate passive principals? Should applicants

be allowed to amend their financial certifications and their tower

sites? If so, should applicants be allowed to amend to eliminate

previously litigated disqualifying matters, such as deficient

financial certifications and tower sites? Should applicants be

allowed to amend to eliminate previously litigated "character"

matters?

In sum, too many problems and too many "due process" issues
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are raised by the adoption of "new" comparative hearing criteria to

make it legally feasible to use such criteria. Anyone change in

the process, changes the whole playing field to the detriment of

one or more applicants.

Moreover, as the FCC observed in the notice of proposed

rulemaking, at paras. 19-20, the record to date does not include

persuasive evidence demonstrating the predictive value of any

comparative criteria. Indeed, Mr. Kennard bluntly told Senator

Helms that the FCC has struggled for over four years, without

success, to implement a viable comparative criteria and a criteria

that is consistent with Bechtel. ~, responses of Mr. Kennard to

Senator Helms, October 6, 1997, p. 2.

(5) Use of the Existing Hearing Record Raises Due Process Problems

If the applicants are required to litigate their cases based

upon the existing hearing record, as demanded by Senator Helms,4/

"due process" problems arise. This is because the record is stale

and many circumstances regarding the applicants have changed, thus

making the record irrelevant. Some hearing records, such as for

Biltmore Forest, date back to 1989. This is almost 10 years.

In the course of 10 years, the principals of applicants might

change their career plans, some principals might retire or become

ill or die, financial circumstances of the applicants and their

principals might change, tower sites might become unavailable,

4/ ~, Congressional Record, October 27, 1997, p. 511309.
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applicants with existing stations might sell the stations for

reasons unrelated to their application, and the ALJ who heard the

evidence at hearing might be retired.

An issue arises as to the continuing relevance of candorless

or deceitful hearing testimony given some 10 years ago. Under the

FCC's character policy, the passage of time mitigates the

seriousness of such transgressions. Should such mitigation apply

in the hearing proceedings in question?

Another problem in use of the existing hearing record with

respect to basic qualifying issues is that applicants raise basic

qualifying issues and develop a hearing record for such issues as

a proxy or sUbstitute for relying upon the "integration" criteria.

Because of this interrelationship, the use of the hearing record

would raise "due process" problems in view of the invalidity of the

"integration" criteria. The whole hearing record is simply tainted

by the "integration" criteria.

In conclusion, the FCC should not rely upon the existing

hearing record to determine the grantee in the pending proceedings.

Such record is stale and irrelevant and is tainted by the

"integration" criteria. Moreover, use of the existing hearing

record, as demanded by Senator Helms, to benefit one particular

applicant, raises the appearance of political bias or impropriety

and thus legally forecloses the FCC from such use. ATX. Inc. v.

U.S. Dept. of Trans., 41 F.3d at 1527; Pillsbury Co. v. FTC, 354

F.2d at 964; In Re Murchison, 349 U.S. at 136.
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(b) PrQpQsed Use Qf CQmpetitive AuctiQns

Willsyr agrees with SenatQr Helms that the Bechtel decisiQn

and the use Qf cQmpetitive auctiQns tQ nQW select a grantee (in the

cases that have previQusly gQne thrQugh hearings) are patently

unfair. HQwever, this unfairness has equally impacted every

applicant that has participated in the cQmparative hearing prQcess,

and not just OriQn. NQne have WQn and all have IQst.

As a result Qf Bechtel, every applicant that has participated

in the cQmparative hearing prQcess has utterly wasted its time and

reSQurces in a selectiQn prQcess that the D.C. Circuit described as

"inherently arbitrary and capricious and peculiarly withQut

fQundatiQn." Many applicants have spent hundreds Qf thQusands of

dQllars in legal fees and expenses and have spent Qver ten years Qf

their lives IQst in a regulatory maze.

NQthing can be dQne tQ fix the selectiQn prQcess withQut

prejudice tQ Qne Qr mQre applicants. The use Qf auctiQns fQr

applicants who participated in the hearing process Qnly compQunds

the prQblem and adds tQ the cost and tQ the misery Qf the

applicants.

(c) Reimbursement and CQmpensation to the Applicants Under Winstar

The Qnly fair and equitable sQlutiQn to the prQblems caused by

Bechtel is for the U.s. GQvernment to reimburse and compensate all

the applicants whQ participated in the cQmparative hearing prQcess

fQr their CQsts and expenses and for their wasted time.

The precedent fQr such actiQn is the U.s. Supreme CQurt's
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decision in Winstar v. U.S., 116 S.ct. 2432 (1996). This decision

has been broadly interpreted to allow claims against a Federal

agency for monetary damages caused by a shift in regulatory policy,

even a legitimate shift. Wells Fargo Bank, N.A. v. U.S., 88 F.3d

1012 (Fed. Cir. 1996); Harbert/Lummus v. U.S., 36 Fed. CI. 494

(1996). That legal rationale is applicable to the applicants who

have suffered monetary damages as a result of Bechtel.

The FCC should request the Congress to authorize legislation

which would establish class action procedures for making such

claims against the U.S. Government under Winstar and which would

provide for the claims to be handled on an expedited basis. Claims

of this nature are normally handled by the U.S. Court of Federal

Claims. The funding for such claims could be charged to the

auction proceeds from the applicants who filed after July 1, 1997.

The FCC could, arguably within existing law, mitigate the

damages of the pre-Bechtel applicants.51 It would be done by

conducting auctions, but requiring that the proceeds go to the

applicants who are not the high bidders, so as to reimburse them

for their costs and compensate them for their time in the pre-

Bechtel hearings and related matters, and would be based upon their

legitimate costs and a pre-determined amount for their time.

The high bidder would receive a credit from the FCC for the

amount of its costs and time in the pre-Bechtel hearings and

51 ~, letter from Senator John McCain, dated October 23, 1997,
Congressional Record, October 27, 1997, p. S11310.
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related matters. If the high bidder has been operating the station

under interim authority, the amount of the credit would be reduced

by the amount of profits from the interim operation.

As a result of such a procedure, the applicants could be made

financially whole, as if they had first applied after July 1, 1997,

and had never participated in a comparative hearing. If the

auction bid price was not high enough to make all the applicants

whole, they could then file a Winstar claim with the u.s. Court of

Federal Claims for the difference.

Challenges to the qualifications of the high bidder should be

strictly limited in order to bring closure to the proceeding. If

the high bidder believes that it should have paid nothing for the

license, it could request Senators Helms and Faircloth to sponsor

legislation which would require the u.S. Treasury to reimburse it

for the total auction bid cost of the license.

WHEREFORE, in view of the foregoing, it is requested that

the FCC immediately adopt rules and procedures for the permanent

grant of licenses in the pending proceedings which are fair and

equitable to £ll the applicants.

Respectfully sUbmitted,

WILLSYR COMMUNICATIONS,
LIMITED PARTNERSHIP

January 26, 1998

) .

Cp/J k--~-By. h" ~~
steT. Yelver£on, Esq.
1225 New York Ave., N.W., suite 1250
Washington, D.C. 20005
Tel. 202-276-2351
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WASHINGTON, DC 2D110-a0a

The Hono~able Reed E. Huftdt
Chairman, The Federal communications

eomnu.••icm
1919 MStreet, N.W.
walhington, ~.c. 20554

yIa. PACS!"!L'

Jj8ar Mr. Hun4t :

We are extremely troubled bf the 'CC's decision yesterday to
revoke the 0s>eratinq licenle for WZLS.

L.AIoICl'4 PAIRc;l.OTH
NO"-".. CAllClUNA

After the pliqht of wz~s WI' reported 1n the lIbI!ill&
~, WI wrote to you an4 Itated that we~t va.
wronq for any citizen, partiCUlarly ene who hal been in the radio
busine•• sinae 1947, to be put thrOUGh thi. k1D4 of proc••• to
~rocure a radio ItatieD licen,. t~ ebe fe4aral qovernm.at.
WZLS 1. a family owned ItatioD, and Mr. Zab I..e i. 84 year. old.

The PCC'. action ye.terday 11 outrageoul and callous, an4 il
typical of why 80 many American. believi that the federal
qovermnant. wen·lel aga1nlt. them, not for them•.

A' you know, thia procesl beqan in 1987 aDd took six year.
for WILl to lecure the licenae. In 1993, a court decision,
\mrela tee! t.o WILl, force4 ope the bi441D9 proa... 8vain. N~.
t.hre. year. lat.eJ:', the FCC hal 4ec14.d to take WZLI off the air.
This 4eci.ion i. mon tZ"O@11n; iD litlht of the fact that the
pre••n~ owners of WZLS ware forced to ••11 their other radio
atation in order to obtain the n~ lieen•••

This clecilion appears to tum on the i.lue of MILS
conltruce1n; I radio station, aftar notice of the 1993 case,
however, WlLS was 41recte4 to eonstruct a ~.w station &1 part ot
the qett.in;:' the licen.. for the new PM Itaeioft.

It i. troubli~ that a citizen hal been induced by tn.
feeleral qove~ftt to take a cartain action, only to be told
yearl later that he shOUld not have ralle4 on the ;cve:nment's

, word.

''''NTIO ON MC\'CLCO "',.
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'1.;1 2
The HOnorable aeed HUndt

We are reque.tin; that yOU immediatelY ;rant a Itay of thil
decision. Further, W8 are .lk1n; that the PCC, I' loon .1
pOI.ible, racona14er thil dlcis10n and award a permanent license
to Mr. Lee and hi. f~lY.

SinQ,rely,

~.~~
Jelll Helms
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Federal Communications Commission
Washington

OFFICE OF
THE SECRETARY

December 3, 1996

Honorable Lauch Faircloth
united States Senate
Washington, D. C. 20510-3305

Honorable Jesse Helrr.s
united States Senate
Washington, D. C. 20510-3305

Re: File Nos. BPH-87090lME & BPIH-950707MD

Dear Senators Faircloth and Helms:

Thank you for your letter dated OCtober 22, 1996, concerning the
Conmission I s recent action in Orion Ccmnunications. Ltd., FCC 96­
402 (adopted OCtobe:r- 3, 1996). As you are aware, that decision
reaffirmed an earlier Commission action that rescinded the
construction permit of Orion for station WZIS (FM) and extended
SPecial temporary authority to Orion to continue oJ;>eration of
WZLS (FM) until Biltrrore Forest Radio, Inc. I s applicat~on for joint
operating authority was granted and Biltrrore Forest notified the
Commission of its readiness to ccmnence operations.

Your letter was forwarded to the Office of the Managing Director
for re~ly in keeping 'with the Ccmnission's ~ parte rules, which
deal ..-nth corrrnLLTUcations relative to all "restricted" proceedings
under consideration by the Ccmnission. The Managing Director asked
me to respond on his behalf.

'!be .ex.... parte rules require service on all parties of filings
addressing the merits or outcare of restricted proceedings.
Because this proceeding involves mutually exclusive applications
and also an application for joint operating authority that has been
.:>ppDsed, the proceeding is "restricted" and will continue to remain
-So until such time as a Ccmnission decision is made and is no
longer subject to reconsideration or review by the Conmission or
the courts. See 47 CFR Section 1.1208.



rim

Therefore, in accordance with FCC Rules, as found in 47 CFR Section
1.1212(e), I have, by copies of this letter, provided notice and
disclosure of ~ur communic~tion to all parties to these
proceedings. Additionally, this letter and your communication have
been placed in a public file associated with (but not made a part
of) the record in the proceeding. See 47 CPR Section 1.1212 (a) .

You may be assured that the Ccmni.ssion will closely examine all
evidence in the record in order to determine which course of action
will best serve the public interest, convenience and necessity.

Sincerely,

tJ~l~
William F. caton
Acting Secretary

cc: lawrence J. Bernard, Jr., Esq.
5224 Chevy Chase Pkwy, N.W.
Washington, D. C. 20015

Robert A. DePont, Esq.
140 South Street
P. O. Box 386
Annapolis, Maryland 21404

Stephen T. Yelverton, Esq.
1101 30th Street, N.W.
Suite 500
Washington, D. C. 20007

Tirrothy K. Brady, Esq.
7113 Peach Court
SUite 208
P. O. Box 986
Brentwood, Tennessee 37027-0986

Donald J. Evans, Esg.
McFadden, Evans & S1l1
1627 Eye Street, N.W.
SUite 810
Washington, D. C. 20006
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Zeb Lee

Dear Friend,

OK. Give it to me straight. Tell me the truth.

I'm 86 years old. I'll take it like a man.

Is it fair?

That's all I want to know. Nothing more. Nothing less.

Just give me your "Yes" or "No" answer.

I've even enclosed an envelope to make it easy for you.

Here's the story",

The judge said of one of my opponents, "They lack'the requisite
character." He said they lied in their application. He described
another applicant group as a minority ownership "sham."

And, of yet another applicant, the judge wrote that they had
made "abjectly false representations" and that they "aren't
basically qualified."

The F.C.C. judge commended me for my "splendid stewardship" in
broadcasting.

That's one of the reasons he awarded me the license for a new
FM radio station in Asheville, North Carolina in 1987.

But for the last 10 years, I've been forced to spend
practically everything I have fighting off legal challenges from
these same opponents.

Finally the FCC gave me the go-ahead to go on the air. But
first they said I had to sell my existing AM station for a fraction
of its worth. And I did as the F.C.C. ordered.

For nearly three years my wife Betty, sons Brian and Barry and
I operated WZLS. We earned only praise from the local community.

Then out of the blue the FCC staff pressured me to sit down and
cut a deal with my opponents - the same opponents the FCC Judge had
denounced earlier!

780 Hendersonville Road, P.O. Box 15869, Asheville, N.C. 28813
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When I refused to buy them off (some might call it blac~ail)

the FCC reversed its decision and awarded the
Broadcast rights to my opponents.

Could it be because one of my opponent's partners is Melvin
Watt, a Congressman whose group claimed minority preferences?

I could accept the loss if I had been defeated fair and square,
but something stinks about this whole mess.

So I ask you again, is it fair?

If you think I have been treated fairly by the Clinton
appointees in the FCC then check off YES on the enclosed reply form
and mail it back to me.

Maybe my wife and two sons will feel better about it.

I'd be surprised if you or any other impartial observer thinks
I've been treated fairly.

If you think I have been treated unfairly and unjustly then
won't you please let me know.

It would help. It would really help.

Sometimes I feel like I'm out here all by myself. That nobody
cares.

How can this happen in America? Is it fair? Is it right?

That's why your vote of confidence would mean so much to me and
to my family.

During my more than 59 years in broadcasting I have always
tried to play by the rules. And I have taught my sons to do the
same thing.

I have always believed that justice wil~ prevail.

My wife Betty and I and our two sons Brian and Barry operated
our radio stations (first the AM and then the FM) as a public trust.

We care about what happens to our friends and neighbors.

I have personally announced over 4,000 high school football
games and thousands of high school basketball games.

I've lived right here in Asheville for the last 59 years,
trying to help out whenever I can.

But now, after more than 59 years in broadcasting I've been
forced out of the radio business by federal bureaucrats.



Is it just because the FCC, led by Clinton appointees, think
it's not "politically correct" to award an FM license to a family
business?

Does the F.C.C. now support those applicants who request
minority preferences over a family with 50 years of outstanding
broadcast experience?

I don't know.

But I don't think it's fair.

And my opponents who promised "diversity" and "fresh air" are
now providing "canned" computerized programming out of Florida.

There's no doubt in my mind but that they plan to "flip" the
station and s~ll it to a big corporation for a huge profit.

The other applicants' representatives basically told us as
much.

I think they don't care one whit about the Asheville community.
I think they're just out to make a fast buck and they don't care if
they cut ethical corners, use race, or behind the scenes politics to
do it.

It stinks to high heaven.

But their plan has always been to keep dragging this out in
order to bleed me ory financially and run out the clock on me.

They know I'm old and a man of limited means.

But this old man isn't finished yet!

I have never asked for help before because I have a lot of
pride.

But now I'm up against a wall.

I still owe lease payments and bills on a station, which isn't
even on the air!

Ana I am still fighting in Federal Court to gain justice.

Our faith in God gives us the strength to go forward every day.

But, I'm reaching the bottom of my financial barrel.

Now, no one in my family is working. I don't have a tob and my
wife and two sons no longer have jobs. They took away our
livelihood.

Really, my only chance to get justice depends on you.



At the recommendation of friends I have established a Zeb
Justice Fund.

There is just no Possible way that I can single handedly come
up with the money to pay legal costs and to battle for justice.

And when this battle is over (even if it goes all the way to
the U.S. Supreme Court), I'll shut this fund down.

But this case is important to me and to you.

My case certainly is not isolated. There's no doubt in my mind
that countless other good applicants, perhaps in your hometown, have
been discriminated against just because they weren't "politically
correct."

Justice has been bent and twisted to accommodate the political
objectives of self-serving politicians and their accomplices.

That's why I'm hoping you will help my family and me today with
a contribution to the Zeb Lee Justice Fund.

Anything you contribute, no matter how large or small, will be
greatly appreciated.

Sure it would be great if you could send $1,000 or even more.

But, if you can't do that, I hope you will send something less,
perhaps just $20.

Believe me your $20 will be used to help Betty and me and Brian
and Barry see justice done.

We're on the ropes. So, as I said, anything you send will be
greatly appreciated.

But hurry. We have a court date in Septembe~ and the legal
bills are mounting up fast. Thank you for hearing me out ..,

Sincerely,

::Uf2-
Zeb Lee

P.S. I really want to know if you think the way I have been treated
is fair. Just check off YES or NO and send it back to me
today. And if you can, won't you please include a check to
help in my legal battle with the FCC. I don't like to ask,
but I can't fight back without your help. Please hurry! God
bless you.
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Was I Treat:ed·Fairly?

YES Zeb, I think you were treated
fairly. Don't be a crybaby.

NO Zeb, I share your outrage! You and
your family were treated shabbily and
unjustly. I urge you to fight on for
justice.

Here's How You Can Help...

Zeb, I appreciate your integrity and
I'll help you fight back. If we let
them win this case no one will be safe.
Here's my check for:

_$1, 000 (wow!) _$500 $250 $100

$75 _$50 $30 _$20 $ Other---
(Please make your check payable to: Zeb Lee Justice Fund

and return in enclosed envelope)

Name ----------------------
Street Address

City & State _ ZIP -----
Unfortunately contributions to the Zeb Lee Justice Fund

are not tax deductible .

..
Zeb Lee Justice Fund

780 Hendersonville Road
P.O. Box 15869

Asheville, NC 28813-0869
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Internet news from Wired News.

HeLms a Threat to Kennard
Nomination?

)f3

[Image]

(Image]

(Search]
(WIRED magazine]

by Wired News Staff
12:07pm 6.0ct.97.PDT Senator Jesse
Helms, fresh from torpedoing one
high-profile Clinton administration
nominee, is threatening to block the
nomination of William Kennard to
head the Federal Communications
Commission, The New York Times
reported today.
The paper said the North Carolina
Republican is targeting Kennard, the
FCC's general counsel for four
years, because of dissatisfaction
with the agency's dealings with
Zebulon Lee, a broadcaster involved
in licensing fights over several
North Carolina radio stations.

The paper said the North Carolina
Republican wants Kennard's assurance
that he will help Lee, and has asked
Kennard for details about his role
in the disputes.

A Senate Commerce Committee is to
vote Wednesday on the nomination.
Helms is not a member of the

11124/97 9:20 AM
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committee, and thus would have to
act through colleagues on the panel
if he wants to stop Kennard.

Should he decide to wage such a
fight, Helms could provoke a
political battle far uglier and
costlier than his recently concluded
tangle with former Massachusetts
governor William Weld, President
Clinton's former nominee to become
ambassador to Mexico. Helms,
chairman of the Foreign Relations
Committee, refused to hold a
confirmation hearing for Weld, a
moderate Republican, because of
Weld's declarations of support for
medicinal marijuana use.

Most of the Senate's GOP colleagues
went along with Helms - a notable
exception was Senator Richard Lugar
of Indiana, who threatened to waylay
North Carolina farm programs in his
role as head of the Agriculture
Committee - but it's unlikely they
would in Kennard's case.

First, Kennard enjoys wide support
for his performance as FCC counsel.
Under his guidance, the commission
has begun prevailing far more often
in court challenges to its
rulemaking - it wins an average of
four out of five cases, as opposed
to three of five before he took
over. Second, he talked the right
talk - competition is good,
regulation is bad - in his public
statements, and appears sensitive to
congressional demands that the
commission take steps to streamline
the process of introducing
competitors into phone, cable TV,
and other markets under the terms of
the 1996 Telecommunications Act.
Third, the reigning party in the
White House has the privilege of
appointing three of five FCC
commission members. The Helms move
potentially contravenes that
agreement.

And last, Helms would be interfering
with an important historical
footnote - Kennard is the first
African American nominee to head the
FCC, a position far more important
to the life of the country than,
say, ambassador to Mexico.
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Federal Communications Commission
Washington, D.C. 20554

October 6, 1997

HAND DELIVERED

The Honorable Conrad Bums
Chairman, Subcommittee on Communications
Committee on Commerce, Science and

Transportation
United States Senate
227 Hart Senate Office Building
Washington, D.C. 20510

Dear Senator Burns:

Enclosed please fmd my responses to your post-hearing questions submitted on behalf
of Senator Jesse Helms. I also enclose a copy of a letter to Senator Lauch -Faircloth from
FCC Chairman Reed E. Hundt which provides additional infonnation about the proceeding
which is the subject of Senator Helms' inquiries. The questions pertain to a proceeding
which is "restricted" under the Federal Communications Commission's a~ roles.
Therefore, I am serving a copy of my responses to all parties to the proceeding. Please feel
free to call me at 202-418-1700 if you have any questions.

Sincerely,

tUia:..t!~
William E.Kennard
General Counsel

Enclosures
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RESPONSES OF WILLIAM E. KENNARD TO POST-BEARING QUESTIONS
SUBMI'I*I'ED BY SENATOR CONRAD BURNS

ON'BEHALF OF SENATOR JESSE HELMS

1. As you know, the recent budget legislation included a provision that appear[s]
to require the FCC to apply auction procedures to pending applications for radio
stations. These provisions were reportedly aimed at resolving the applications that have
been in limbo since the Bechtel case struck down a part of the FCC's rules governing
comparative license application proceedings. Please clearly state your views in response
to the following questions:

a. In your opinion, is the FCC now required to apply these auction provisions to
aU pending application cases, or does the FCC have discretionary authority not to
handle pending cases through this auction approach?

In the Balanced Budget Act of 1997, Congress required the FCC to use auctions to
resolve all future comparative broadcast proceedings involving commercial stations. For
pending applications, the statute states that the Commission "shall have the authority" to use
auctions. The Conference Report states that this provision "requires" the Commission to use
auctions for pending cases. The Commission will be detennining in a rulemaking proceeding
implementing the Balanced BUdget Act of 1997 how it should proceed with these pending
cases. The statutory language suggests that the Commission has discretion to use
comparative proceedings for pending cases.

b. WhDe most of the pending comparative cases had not gone through a hearing
before an administrative law judge, and had at least an initial decision issued, a
relatively smaU number of these cases had in fact been decided under the old rules by
an AU and in some cases decisions made by the full Commission, although these
decisions may have been on appeal. In those cases, the parties often had spent many'
years and hundreds of thousands of dollars to advance their appUcations under the old
rules. Do you believe that It would 'be more equitable not to apply auction procedures
to the cases which were far along in the process, where the appUcants had played in
good faith under the old rules, and to Instead have those cases decided using any
existing hearing record pursuant to such spedaI rules as the Commission might adopt
for deciding them?

I do believe that the Bechtel decision has caused unfairness to many applicants who
have had further processing of their applications delayed and, as a result of that court
decision, will uccessarily have their applications processed under new procedures. I am
quite sympathetic to their predicament. That is why the Commission argued to the court in
Bechtel that the court's decision should only apply to new cases. Unfortunately the
Commission was not successful and the court rejected this argument. As noted above, the
issue of what those procedures will be, that is, whether some or all pending applications
should be auctioned or decided pursuant to some new, yet-to-be developed criteria, will be a
subject of the Commission's rulemaking proceeding implementing the Balanced Budget Act


